MR. E. S. MSCORD,
of the
Law firm of Kerr and MeCord, Fairhavem, Wash.
July 25, 1805.
{Intorvicwed by Wm. Wakehem and R. Rathbun',
{(This law firm represents the Indlans at
Point Roberts, in thelr contest against the

Alaska Pacline Association).

The ndians, * understand, up to last Pri=-
day had not caught a single salmon at Point Rob-
erts. The Al:eka Co. have oaught as high as
55,000 in one day. The Alaskxa Paoking Associa-
tion does noi report correctly the mmuer of
fish they take at Point Roberts. Theyr reported
18,000, 20,000 and 25,000 the first I days run
of salmon, and Elwood tells me that they took
86.000 salmon 1in one day.

Qp wWere they all packed?

A. I guess they are paocking their cataeh



this year. I have known them to throw out
156,000 salmon at one tine.

iicre 1s what cur evidence shcws thevy have
done. The ol4 treaty enacted in 1855.tctween
Governer Stovens and the Indians, by which they
were guarantced their fishery riehts, and in
consideratizsn therecof they srantcd all thelr
interost in this secticn of the ecountry. The In-
dlans iiched upon this reef. 1 hcve the testimony
of 2 lar~e number of the old men who have been
fisring there rfrom thelr boyhood. This reef is
exposad at low tide about half the dirtancc
(from the shore), and the Indtans constructed
channels all through the reef about 50 feet wide,
and the way they fished they put in parﬁanent
anchors thore and buoys. The way they ured to
make the anchors they would go and cut a treo
with a orotoh 1. it. The rish are only on the
ebd tide absut 3 hours a day. The tide mms
against the net, and the ourrent ooming from this

direotion (1llustrating) pegs the net. They
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droy the net down between two long canoes and the
Indian at the back end of the net hold- the rope
that runs in front of the net and the Indians

in the other canoes hold the ropes that run at
tre bottom of the net. These Indians, somc vay,
they have not tren sble tc suoccessfully run these
n~ts, There are § or 8 Indlans in each canoe
now 2nd they haul the n-t between two cances.

Out on ithe outor end of this reef they go and

cut their channels through the Xelp, z2nd they
also econstruct chaanels out of kelp. The Alaska
Packers' Assoclation went in last yrar and they
constructed this lot of traps, all of them nade
in violation ol statute and the Indians
wont oul last year on the polat of the rocf outl~
gide of the nets; theun they went to work and
drove a lot of piles out there about 10 yards.
Their nots were not comnceted wit: them, tut they
drove tham and the Indians wore practically eorowd-
od out, Our statutes provided that these nets

in the waters of Puget dound , that there shall



be left a passare way betwoon them. That law was
anendod last yoar. Originally it was a pamssage
way of 600 foet, and the ammdmonf nado it 400,
¥hen wo got an injunction restraini:g them {rom
locating tho nots within 5,000 foet of the roef
(1llustrating), they (A.P.A.) thought the injune-
tion would tn madc perpetual bv Judge Hanford,
and 8o they located a net out farthar and started
in t9 locate this net out here 2nd then etarted
do'n here and wore driving this lineo of pilings,
when I called the attenticn of the U.S.Cirouit
court azain t2 1t. Thiy were intonding to sure
r-und thot recf, and at tho saneo .tmo kgop their
nets just outside of the limlt of 5,000 foet,
They went in and showed thoy had $80,000 invested
in tho business and that they would sustain a
loss of $50,000 or $60,000, ®o iianford held, as
the Alaska Packors' Aasoclaticn was solvont, if
the Indians wore deprived of thoir rights on that

reaf at the fishing season this ycar they would
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have a oivil aoticn‘iininst the Alaska Packers!
Assooliation for damaces, and modified the injuns-
tion permitting them to mainteis that line of
traps thore.

(7he above eonversation was given in eonmeo-
tion with a chart of Point Rotert),

now 4he le~al phese of the mrtter ie just
this?

In 18C7, I think, our legislaturc undertook
1o d4efina rvhet oonstitutcd the waters of Puget
Sound, =a:l ‘han azain in 1873 and =27air in 1800,
Thcy.daflnnd Pu-et Scund aé 2ll those wators
that Clowed out trrough the Stralts of San Juan
20 Puce, As a maiter of foot, all *he vater
flows out through the S raits ¢f San Juan de Fuea
froma point about 10 milos south of Seynour Nare
rors, These Narrows are woll named, beocause 1¢
w-uld ve irgpossible for the tids wetors to flow
north from the Gulf of Georzia. These raters all
oome within the legislation of this state rogula-
ting trap fishing. Judge Fanford, when I called



the m~tter to his zttention said, whilc he be=
1ievod tho different raters of Pugnt Sound undoubte
cdly included those wators = he was shown then
that these partics di¢ not heve tére to remove
thoso trapa,.- and inssmech a8 they were solvent
he would nct pass on that phaso of tho question.
But i thc Ftate 1lows arc onforeed hore, sc far
as my clients arc eoncorned, therr could ot be
entircly shut off fron 4he renf. Thore would
be at loast 2 zaps in there (the long trap),
and that would give thez a chance., They could
not shut off the yun of salmon cntirely. {Those
rod lines wero siotoched on the chart by the In-
4ians, This map vwas made bty the Alngka Packers!?
Assooiztion).

Qe Worc all these cuter linas of traps workw .
ed lost yoar? They arc not Leing worked now.

A. I thin® they were 2ll worked lust year,
overy one 'of them. Those two traps (referring
to map) I am not sure, but I thin’ they rtartod

%0 work them last yezy and subeequently toock wp



that -ne and located it over hore. What we under

took to show was that they could remove thet
“4rap and put 1t back on the reef, and that would
progerve the rishte of the Indians over there,
tut the indians, up to the time Ir. Tlwodd cauwe
over here, have been fishing diligently there,
and they have not caught 2 salmon on that reef,
. Tlwsod, (in the early days) has paid them as
hish as $05,000 a yoor for sslnon caught on that
roef., | .
1 have Trown thom (Indians) over hore at

Villaze Poind, with = =ingle net 45 ootch at m‘zﬁ
yun o the tide, 5200 salmon. Thore is just a
small reef at Villege Point where they work about .
€ or 7 nets, The trap fishing hae bogun 2t Vile |
lage Point, and the oourt refusod to aigaélw :
the injunction against them.

Q. %‘hm are the trap nets thore?

ated a trap right on the edze
‘6f the reof 8o as %o shut the Indiens off the
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roefl at that point, and now they are trying . fae

srive plies and locate 2 net so ae tosmut off the

Indians entirely.

Q. What iz the ocondition of Point Roborts?
That has been a2 militeyy reservation.

A. 1%t iz s%till a2 military reservation, at
loaat ther hove not scla 1t, and, 2= I understand
it there are only 2 elains on the Point where the
partics have asquired title yet; in fact, where
the ecameries are located. That proporiy was
located by John Waller in 1879 or 1880, He first
filed on part of ithe properir and he subsequently
obiained a reseiver's regeipt on it, and a couple
ef years aftor he sbandonsd a part of 1t, and _
filed oan the property flear down to tﬁﬂ Point,
and his seeond filing covered dut 2 risht whero
the camneries stand, iis first filing did not
eover them, Waller obtained a reoeiver's receppt
for the WW: but the patent wss never issued.
A mtm was mt in to the Department protest=
ing egainet tha granting of the title to Waller




or his widow, inlees the patent showed tho case-
mont tho Imizms had on that Point.
our Territorial Suprame Cowrt in the came
of Taylor ¥n. the Unitad Stntes, 24 Washingtion
Taryitory, in a cese involving the same treaty
that we have involved i: this litigotion, where
a man by the name of Taylor undertook 1o obtain
title to 100 acvos of iand abutting on the Tume
water fichery on the Columbia River, Ile 44 . |
obizin 2 patent “ron the Sovermment, and then
femced the land up and shut *he Indlans off,
an3 our Supreme Court held ihat the land at the
tine Taylor entored it was charsed with an ease=-
ment in faver of tho Indiens, and thot they
ghould re allowed to take fish in thére at the
pustonary place in the waters of the gtate and
maintain upon the land ibelr houses and bulld-
ings for curing end drying thelr fish, and the
. finding was thet thoy ocoupled this land prior
© $6 the time Taylor emtercd it, prior to ihe time
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of the patent, and that Taylor toock it with the
easement in favor of ihe Indians, and they allow=
ed the Indians that filshery and to locate their
houses, and on that point (Point Roberts) there
were as many az 200 or 300 shacks built on the
roint for years; built there prior to the time.
that Waller wenl upon the Point., After he had
started in there he went over there in the win-
ter when the Indiane were notthere and destroved
all their racks.

Qs+ Where did Waller ocome from?

A. 1 dont kXnow I am sure. Ky contention
in this litization in the Federal ecourti is that
these Indlians have under that treaty a right to
maintain thelr houses and their lending p;aoas
there and ground upon which they can erect their
racks for drying fish. Thet treaty was negotla-
ted by Governor Stevens ac Indian Commissioner.
He was Governor of this state and ex officio
Indian Commissioner. You will find it in the v

volume of 1873, Indian Troaties, entered into
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by the United States and the Duwanish Indions a
and other allied tribves.
I thinx 4t (Point Roberts) was abandoned

. a8 a military reservotion, but for some reason

'*they withheld it from settlement., It has beoen
survoyed, but thoy have withhéla it Tor some
reason. The right of taXing fish at usual and
customary grounds is further seoured o the In=
Alanse, 1n'aemmsn wit® all the eitizens of the
territory, and of ereoting tempara&y houses for
the purpose of curing them, tOgether witr th&
privilege of huntinr ang gatheéing-nuta and ber=
riez on thet point ond the unelaimea land, pro=
vided, hﬂﬂ@?ﬂtg that ther shall not take any
shell fieh fron any bveds cultiveted by eitizens.
The troaty wae negotiated in 1855, and vas ro=
y;ﬁwed by %hﬂrganata of the U.S., anﬁ.proelaﬁmaa»
, A@riz 15, 1859, ?hn,will find it 1in the volume
of Inatan ’f'mtim published by the U.S, in 1873,
1f?ﬁ@& 378
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There is another old fellow over ot Point
Roberts, who located on some lots on the other
cide of the point., His name is Horace Drewster.
He has some land on the Point. I do not think
_he has a patent yet, but he has 2 receiver's re-
ceipt and has ocoupied it for the last 10 or 12
years, I think the Alaska Packers' Association
have a lease from him for 40 acres sbutting on
the water front opposite thelr traps.

Q. I understand the Light House Board have
a reserve on the southwest obrner of the point.

A. I thinx that is right.

Q. You do not know how much of a reserva-
tion they have there?

A. I do not know I am sure.

Q. Beccuse I knoe other places where fish-
erlies have been carried on addacont to the Light
House reserves the Board has obliged them to
sive up fishing.

A. I went down to the legislature last

winter and prepared 2 bill that would protect °
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these

tax Indisns. At least I prepared certain amend-
ments to the bill, that would have shut off the
monopoly established by the Alaska Packers' Asso-
clation, and it passed the house without a dis-
senting vote. Our Senator from this county, Mr.
' Dorr, was the attorney for the A'P'A', and when
it entered the Senate it weas killed. The A.P.A.
maintained a lobtg there thfough the entire ses-
sion. The bill was prepared by Goodfellow.

Q. Where canaa printed ecopy of that bili
Be obtained?

A. I may possibly have a printed copy
here., The bill as 1t passed the house provided
that the sState Fish Commissioner should not issue
a license for the location of any trap, and no
trap or other fixed appliance taking salmon in
the waters of the state, ete., should be located
within 5,000 feet of any reef where the Indians
of the state sustaining treaty relations with
the United States had heretofore taken salmon w

with hand or reef nets. Briefly, that was the
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provieion as far as the Indians wepe concerned.
Now, the provision as far as the trap fishing
was concerned restricted the number of iraps to
be operated by any one company. Our present
statute restricts 1t to 5, and they sre maintain-
inzg 12 or 14 over there because tﬁey claim they
are not within the definition of Puget Sound;
but I think that blll'regtrictm the number of
traps operat~d by any one econcern to one. n»
was very stringent; too stringent.

Q. How shall we designate the bill? Does
it go under any particular name?

A. I was trying to think who introduced it.
The blll was prepared by Black and Leaming, and
T think it is the Biggs Fish Bill. But I could
zet you a oopy of it a§ Thatcom I know that
Black and Leaming, in the Béllingham Bank builé-
ing, have a my of 1t. That was the only bill
that was introduced that undertook to regulate
~ trap fishing.
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Q. How would 1t do to send to Olympia for
such bills, or would it be difficult to get them
except in printed statutes?

A. The Secretary of State would zive you
whatever you wanted, I am satisfied of that.

All the fish legislation of this stgte, when it
is construed in pari matoria, all through, in
other words, would settle the question forever
it seems to me as to the faet that Point Roberts
comes within the legislation of the State of
Washington, and that our lower court here in
passing on the matter, simply guessed at it.

Q. Of eourse, so ar as fishery laws are
eoncerned, they belong to the state, and always
have; and the Indian rights have beeﬁ guaranteed
by the Federal Govermment, and of course they ¢
eome under it.

A. I would like to see trap fishing abol=
ished hore as it is in British Columbia. As far
as the Alaska Packers' Association is econcerned,

it takes from the waters of this ecountry one of
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her most valuable prodncta.4 It is 2 San Prancis-
co corporation. The stock i= owned by Caiifbrnia
and English people, and they buy all their suprlies
in san Franciéoo. They, as you obscrved in their
canneries, employ 2 good many chinamen and some
Indians, and they distribute absolutely nothing,
or next to nothing in this eounty, or in the st
state, and there is not a dollar of the product
that is taken away ihat does the peorle of this
section any good, with the exeception of 4 or 8
stockholders. Mr. Drysdale is a stockholder, °
but he is not a eitizen. He came over here from
Westminster and has taken ocut his first papers,
although I do not know 2e thzt has anything to
do with the question, as he is 2 resident and
has‘as much right to perpetuate a monopoly as
anybody on that point, if he can do it. He
belonze to San Franeiseo now.

Q. Wadhams, of course, is located in Blaine?

A. Well, Wadhams' property passed into the

econtrol of that trust 2nd he interested as a
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stockholder; as I understand it, or in some way.
The Alesskz Packers' Association intend to
2bsor® that point and they intend to shut the
Indians out of there, and they drove them off -
th=t reef last year with rifles 2nd would not
le£ them land their ecanoes., The only place they
can land their canoes with any safety is bvack
of the canneries., Tlwood can tell you more about
Point Roberts tham anybody. He began in 1873,
and traded with the Indians there ana bought saivv
mon and put them up in various ways, and he nows

every man that has ever lived around the Point.
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EXTRACTS FROM ELWOOD'S DEPOSITION AS

DICTATED BY MR. MeCORD.

Up torlagl he resided at Semiahmoo, near °
Blaine. Point Roverts and Village Point were
the two anclent fisheries of the Indians.

(Then he tells about the manner in whieh !
they attempted their location fon that point
for fishing and he nameé a lot of these Indians
with whom he has traded for the last 22 years.)

In 1872 nand 1874 I began trading with the
Indians, buying from them the soeckeye salmon
taken each year at Point Roberts. . . . Then
there was btul one canmnery in British Columbia.
I was the first American, or white man on the
American side of the boundary who began packing
salmon. During 1875 and 1876 I made my resi-
dence at Point Roberts. During all the years I
have known this reef the run of salmon is varied.

There would be a good run for two years, and it
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would fall off until the 4th year the run was
almost a failure. Since 1875 I have known as

many as 250 Indians fishing at this Point. Since
I have xnown this Point a large mmber of Indians
have ammually fished here, but sometimes only ¥
half of the fishermen have been Indians. (Then

he poes into a description of the reef and deseribes
the clam shell beds over there and the burying
ground at the Point. Then he goes on to state
that he remembers when Waller came there and lo-
cated, and how he changed his filings, and finally
tore down the shacks and the appliances for dry-
ing salmon that the Indians had on the Point.
Waller came to the Point 2 or 3 years after he
began trading there and resided thcre. The white
men fished when they were at the Point, with gill
nets and purse seines. The Indians have always
fished reef nets. Then he goes oﬁ to show the -
cost of maintaining traps, and that the Indians
have no knowledge of trap fishing, and that they

are not able to equip themselves with traps, ete.
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Then he goes into ¢ doseriptisn of the line of
traps located over there, and statos the namee
of a lerge nmumber of ola citizeons, resideonts

who are familiar with the Point).



